PROGRAMMATIC AGREEMENT
AMONG
THE FEDERAL HIGHWAY ADMINISTRATION,
THE NEW MEXICO DEPARTMENT OF TRANSPORTATION,
THE NEW MEXICO STATE HISTORIC PRESERVATION OFFICER, AND
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,
REGARDING IMPLEMENTATION OF THE
FEDERAL-AID HIGHWAY PROGRAM IN NEW MEXICO
(2027 REVISION)

WHEREAS, the Federal Highway Administration (FHWA) administers its Federal-Aid Highway Program in New Mexico authorized by 23 U.S.C. 101 et seq. through the New Mexico Department of Transportation (NMDOT) (23 U.S.C. 315); and
WHEREAS, FHWA has determined that undertakings under the Federal-Aid Highway Program may have an effect upon properties included in or eligible for inclusion in the National Register of Historic Places (NRHP); and
WHEREAS, the FHWA serves as the lead federal agency for compliance with Section 106 of the National Historic Preservation Act (NHPA), as amended (54 U.S.C. §306108), for undertakings in the state of New Mexico, and through this PA is delegating its Section 106 responsibilities to NMDOT, which shall be the agency official pursuant to 36 CFR §800.2(a)(2); and
WHEREAS, FHWA and NMDOT are committed to the design of transportation systems that: (1) achieve a safe and efficient function and respond to the needs of New Mexico communities; (2) recognize that investment in cultural heritage is critical to New Mexico's continued growth and prosperity and that projects are appropriately placed within specific cultural contexts of New Mexico; and (3) avoid, minimize, and mitigate adverse effects on historic properties; and
WHEREAS, FHWA has consulted with the New Mexico State Historic Preservation Officer (SHPO) pursuant to 36 CFR §800.14(b) during development of this Programmatic Agreement (PA) and SHPO is a Signatory to this PA; and
WHEREAS, FHWA has consulted with the Advisory Council on Historic Preservation (ACHP) pursuant to 36 CFR §800.14(b), and ACHP has opted to participate as a Signatory to this PA; and
WHEREAS, FHWA, NMDOT, ACHP, and SHPO agree to develop a flexible, comprehensive programmatic approach for implementing Section 106 of the NHPA for all FHWA-funded projects that: (1) takes into account the effects of FHWA undertakings on historic properties; (2) simplifies procedural requirements to the maximum extent possible and eliminates or minimizes unnecessary consultation, thereby reducing the need for case-by-case review when historic properties will not be affected or when standard protocols and treatments can be applied; and (3) provides for appropriate tribal consultation and public participation; and
WHEREAS, FHWA recognizes that it has a unique legal relationship with Indian Tribes set forth in the Constitution of the United States, in statutes, and in court decisions, and that consultation with all Tribes must, therefore, be in accordance with a government-to-government relationship between the federal government and the Tribes; and
WHEREAS, FHWA is assisted by NMDOT when consulting with tribes in accordance with Section 106 of the NHPA and its implementing regulations as set forth in 36 CFR §800.2(c)(2); and
WHEREAS, FHWA and NMDOT have invited Tribes listed in Appendix D to participate in the development of and comment on this PA pursuant to 36 CFR §800.2(c)(2) and 36 CFR §800.14(f), and have taken into account comments received; and
WHEREAS, the aforementioned Tribes are sovereign governments and federally recognized Indian Tribes and consultation according to this Agreement does not constitute a conveyance of tribal rights or sovereignty; and
WHEREAS, FHWA and NMDOT have notified regional planning organizations, consulting parties, and the public about this Agreement through the NMDOT public website, and have requested their comments, and have taken into account comments received pursuant to 36 CFR §800.2(c)(5); and
WHEREAS, all terms and definitions set forth herein are defined in the body of this Agreement and within Attachments 1 and 2 to this Agreement; and
WHEREAS, this PA supersedes the previous Programmatic Agreement Among the Federal Highway Administration, the New Mexico Department of Transportation, the New Mexico State Historic Preservation Officer, and the Advisory Council on Historic Preservation Regarding the Implementation of the Federal-Aid Highway Program in New Mexico, executed December 28, 2021; and
NOW THEREFORE, FHWA, SHPO, NMDOT, and ACHP hereby agree that FHWA-funded undertakings and actions shall be administered according to the following stipulations in order to satisfy FHWA's Section 106 responsibilities and to integrate, to the maximum extent feasible, the manner in which FHWA meets its historic preservation responsibilities to provide safe and efficient transportation facilities under federal regulatory authorities and policies, until this Agreement expires or is terminated, whichever comes first.
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[bookmark: _Toc230331485]STIPULATION I-APPLICABILITY AND SCOPE
[bookmark: _Toc230331486]A. Scope
This PA sets forth the process by which FHWA, NMDOT, and SHPO meet their responsibilities for undertakings pursuant to the federal cultural resources laws and regulations identified above. To the extent of their legal authority and in coordination with SHPO, FHWA and NMDOT shall ensure that the measures in this PA are implemented.
[bookmark: _Toc230331487]B. Purpose of this Agreement
This PA establishes a streamlined alternative to the standard Section 106 consultation process for FHWA/NMDOT undertakings. It specifies the procedures by which FHWA and NMDOT consult with SHPO, Indian Tribes, consulting parties, and the interested public when considering the effects of their undertakings on historic properties.
[bookmark: _Toc230331488]C. Relationship to Other Agreements
Two Memorandums of Understanding (MOU), one between NMDOT and the U.S. Forest Service Region 3 (USFS R3), and one between NMDOT and the Bureau of Land Management New Mexico State Office (BLM NM), and two Memorandums of Agreement (MOA) between NMDOT and the New Mexico Department of Cultural Affairs (DCA), specifically with the Historic Preservation Division (HPD) and with the Archaeological Records Management Section (ARMS), are listed in Appendix C and remain in effect until their stated termination dates or as amended. If any of these agreements expires before this PA, NMDOT shall promptly notify FHWA and SHPO and initiate renewal within sixty (60) calendar days.
New or amended related agreements may be added to Appendix C by mutual written consent of FHWA, NMDOT, and SHPO without amending this PA, provided that no such agreement supersedes or conflicts with the procedures established in this PA. Where a conflict exists, this PA takes precedence, and an amendment under Stipulation XIX is required.
Additional agreements may be developed under 36 CFR §800.14 or state law when needed to define procedures or resolve adverse effects for specific undertakings not covered by this PA.
[bookmark: _Toc230331489]D. Tribal/Local Public Agency (T/LPA) Lead Projects
T/LPA is a program in which federally recognized tribes or local governments (such as a city, county, school district, or special district) receive federal aid from FHWA for transportation-related projects. For FHWA-funded T/LPA projects, NMDOT shall assist the T/LPA through all phases of a project following this PA and 36 CFR Part 800. T/LPA projects funded through other FHWA offices (e.g., Central Federal Lands) are not subject to this PA.
NMDOT shall prepare and submit the provided Section 106 documentation to, and consult with, SHPO on behalf of FHWA. When survey is not required based on the exemptions in this PA, NMDOT shall document the no-effect determination through a corresponding no-effect memo and submit no-effect memos to the SHPO on a periodic basis.
[bookmark: _Toc230331490]E. FHWA Undertakings That Involve Multiple Agencies
When an FHWA undertaking involves lands administered by other federal agencies or Indian Tribes and FHWA is the lead federal agency under NHPA, FHWA/NMDOT shall follow this PA for the entire undertaking, except as noted below.
1. If a federal agency or Indian Tribe objects to applying this PA to lands they administer, NMDOT shall notify SHPO that the agency or Tribe will implement Section 106 compliance independently for their portion of the undertaking.
1. For a project that involves multiple agency jurisdictions, all agencies may follow FHWA’s procedures, as the lead federal agency, if all the other agencies and the Indian Tribes agree.
[bookmark: _Toc230331491]STIPULATION II-PROFESSIONAL QUALIFICATION STANDARDS
[bookmark: _Toc230331492]A. NMDOT Cultural Resources Staff and Points of Contact
NMDOT shall maintain professional cultural resources staff that meets the Secretary of the Interior's Historic Preservation Professional Qualification Standards (48 FR 44738-44739). NMDOT shall designate one staff member as the agency cultural resource point of contact responsible for coordinating projects and communicating NMDOT project-schedule priorities. This point of contact shall designate an alternate point of contact who fulfills the same responsibilities when the primary contact is unavailable.
[bookmark: _Toc230331493]B. NMDOT Staff Qualifications
NMDOT cultural resource staff shall be listed in the SHPO Directory for investigations on state land and shall hold the appropriate Cultural Properties Review Committee (CPRC) permit for investigations as required by NMAC 4.10.8.  Staff shall maintain the continuing education credits necessary to retain SHPO Directory listing and CPRC permitting.
[bookmark: _Toc230331494]C. Consultant Qualifications
NMDOT, on behalf of FHWA, shall ensure that all work performed by consultants under this PA is conducted under the supervision of individuals who meet the Secretary of the Interior's Historic Preservation Professional Qualification Standards, are listed in the SHPO Directory for investigations on state land, and hold the appropriate CPRC permit for investigations as required by NMAC 4.10.8.
[bookmark: _Toc230331495]STIPULATION III-RESPONSIBILITIES
[bookmark: _Toc230331496]A. FHWA Responsibilities
As the lead federal agency, FHWA is legally responsible for ensuring that the terms of this PA are carried out and for all findings and determinations associated with federal-aid undertakings governed by this PA.
1. FHWA is responsible for the government-to-government consultation with Indian Tribes; NMDOT assists FHWA in fulfilling that responsibility, as further described in Stipulation V and Appendix E.
2. FHWA shall notify ACHP of any adverse-effect finding and invite ACHP participation in accordance with 36 CFR §800.6(a)(1).
3. FHWA shall resolve disputes and objections in accordance with Stipulation XVIII.
[bookmark: _Toc230331497]B. NMDOT Responsibilities
NMDOT, as the Agency Official acting in cooperation with FHWA, shall carry out the Section 106 process for federal-aid undertakings governed by this PA. 
1. NMDOT shall initiate consultation with federal and state agencies and municipalities in accordance with 36 CFR §800.2(c).
2. NMDOT shall consult with SHPO early, or as soon as practicable, on undertakings that are large, complex, multi-phased, or controversial, and on project-specific design details for undertakings within or adjacent to a listed historic district.
3. NMDOT's responsibilities under this PA include the following, each carried out in accordance with the substantive procedures set forth in the referenced stipulations:
a. Designating a primary and alternate cultural resource point of contact (Stipulation II.A);
b. Identifying and inviting consulting parties, and providing for public involvement (Stipulation IV);
c. Assisting FHWA with government-to-government tribal consultation (Stipulation V and Appendix E);
d. Defining the Area of Potential Effect (APE), identifying and evaluating historic properties for NRHP eligibility, and applying any applicable ACHP Program Comment or exemption (Stipulations VII and VIII);
e. Determining effects on historic properties and resolving adverse effects through an MOA or project-specific PA (Stipulation VII.E and Appendix F);
f. Supervising the implementation of resolution of adverse effects and reviewing contract documents to confirm that Section 106 requirements are incorporated (Stipulation IX.C);
g. Preparing and submitting documentation in accordance with the Documentation and Reporting requirements (Stipulation XIV).
[bookmark: _Toc230331498]C. SHPO Responsibilities
In accordance with Section 101(b)(3) of the NHPA, SHPO advises and assists FHWA and NMDOT in carrying out their Section 106 responsibilities.
1. SHPO shall designate a primary point of contact to review NMDOT cultural resource compliance requests, and an alternate who fulfills the same role when the primary contact is unavailable.
2. SHPO shall provide written comments within twenty-one (21) calendar days of receiving a request for review (i.e., physical or digital date stamp). Any request for additional information shall be made within the first ten (10) business days of the review period, which does not restart when the request is made; NMDOT and SHPO may agree on an alternative timeframe. If SHPO cannot complete the review within twenty-one (21) calendar days, SHPO shall notify NMDOT within the first ten (10) business days, and the parties shall agree on an alternative timeframe.
3. If SHPO does not respond within twenty-one (21) calendar days, or within an agreed-upon timeframe, NMDOT may assume concurrence with the finding or determination and proceed accordingly. This presumption does not apply to NMDOT requests for early consultation under Stipulation III.B.2.
4. For project-specific design details on undertakings within or adjacent to a listed historic district, SHPO shall provide guidance and advice on potential effects and alternatives within ten (10) business days.
[bookmark: _Toc230331499]D. ACHP Responsibilities
1. Upon receiving notification from FHWA of an adverse-effect finding and an invitation to participate in accordance with 36 CFR §800.6(a)(1), ACHP shall acknowledge receipt and communicate its decision regarding participation.
2. ACHP shall participate in dispute resolutions in accordance with Stipulation XVIII.
[bookmark: _Toc230331500]STIPULATION IV-CONSULTING PARTIES AND PUBLIC INVOLVEMENT
[bookmark: _Toc230331501]A. Consulting Parties in the Section 106 process
Consulting parties in the Section 106 process include, but are not limited to the SHPO, Tribal Historic Preservation Officers (THPOs), Indian Tribes, local governments, and applicants for federal assistance, permits, licenses, and approvals (36 CFR §800.2(c)).
1. NMDOT shall identify organizations, individuals, land-managing agencies, and local governments with a demonstrated interest in the project and invite them to participate in the Section 106 process as consulting parties in accordance with 36 CFR §800.2(c)–(f).
2. Written requests from individuals, organizations, or agencies to become consulting parties shall be evaluated case by case by NMDOT and FHWA; FHWA has final authority to approve or deny such requests. For undertakings with an Adverse Effect finding, NMDOT may contact SHPO for assistance in identifying additional consulting parties.
3. NMDOT shall provide copies of survey or inventory report(s), related documents, and eligibility and effect determinations to all consulting parties before submitting them to SHPO, or concurrently with the SHPO submittal if scheduling requires. Consulting parties shall have thirty (30) calendar days to review and provide comments to NMDOT. NMDOT shall take any such comments into consideration before preparing requests for concurrence to SHPO or shall notify SHPO if comments are received during the concurrent SHPO review.
4. Confidentiality concerns raised by Indian Tribes, private individuals, or businesses shall be handled in accordance with Stipulation XVII.
[bookmark: _Toc230331502]B. Public Involvement
1. FHWA and NMDOT shall seek public review and comment through the NEPA process.
2. NMDOT shall seek and consider public views in a manner commensurate to the scale and complexity of the undertaking and consistent with the intent of 36 CFR §800.11(c)(1) and (3).
3. When public involvement is necessary for an action that does not routinely require public review, public involvement shall be commensurate with the scale and scope of the project and its potential effects on historic properties.
4. NMDOT shall inform FHWA and SHPO of any public controversy about historic properties potentially affected by an undertaking, including properties of religious or cultural significance to Indian Tribes.
[bookmark: _Toc230331503]STIPULATION V-CONSULTATION WITH INDIAN TRIBES
FHWA is the lead agency for tribal consultation, consistent with 36 CFR §800.2(c)(2) and §800.3(c)-(f) and retains ultimate responsibility for compliance with all federal requirements governing government-to-government consultation with Tribes. NMDOT assists FHWA in fulfilling that responsibility by providing general coordination and support.
This Stipulation does not apply to undertakings that occur entirely on tribal lands, as defined in 36 CFR §800.16(x); those undertakings shall be reviewed in accordance with the standard procedures of 36 CFR Part 800, with the Tribe as the primary consulting party and point of contact for FHWA and NMDOT. For undertakings that cross tribal lands, the portion of the project on tribal lands shall be reviewed under the same standard procedures of 36 CFR Part 800. 
[bookmark: _Toc230331504]A. Identification of Tribes
NMDOT shall make a reasonable and good-faith effort to identify Indian Tribes that may attach religious or cultural significance to properties in an APE.  FHWA, with the assistance of NMDOT, shall invite identified Tribes to be consulting parties in accordance with 36 CFR §800.3(f)(2).
[bookmark: _Toc230331505]B. Tribal Consultation Agreements
In accordance with 36 CFR §800.2(c)(2)(ii)(E), FHWA shall work toward developing a consultation MOU with individual Tribes or, at minimum, a consultation process that meets the needs of both the Tribe and FHWA. Each MOU shall recognize the government-to-government relationship and specify how the individual Tribe wishes to be consulted in the Section 106 process. Copies of signed MOUs shall be provided to the Tribe, SHPO, and ACHP. The processes outlined in such an MOU may supplement or replace the process in Appendix E without amending this PA.
[bookmark: _Toc230331506]C. Consultation with THPOs and Tribal Representatives
1. When a THPO or officially designated Tribal representative requests consultation with FHWA, NMDOT shall promptly forward the request to FHWA and shall assist with any additional coordination.
2. FHWA, with the assistance of NMDOT, shall initiate project-specific coordination with federally recognized THPOs for Tribes that have assumed SHPO functions. For Tribes that have not assumed SHPO functions and do not have a federally recognized THPO, NMDOT shall consult with a representative designated by the Tribe and with SHPO. 
3. For all FHWA-funded NMDOT and T/LPA projects shown in the STIP project list, FHWA, with the assistance of the NMDOT Environmental Bureau's Tribal Consultation Coordinator, shall offer consultation to all federally recognized Tribes that have identified areas of traditional, cultural, or religious significance in New Mexico. The procedures are set forth in Appendix E.
[bookmark: _Toc230331507]D. Confidentiality
FHWA and NMDOT shall respect Tribal confidentiality and privacy concerns in accordance with the Confidentiality provisions of Stipulation XVII.
[bookmark: _Toc230331508]STIPULATION VI-NMDOT STANDARDS AND GUIDELINES
NMDOT shall follow NMAC standards and shall ensure that its consultants also follow NMAC standards and the NMDOT Cultural Resource Investigations Guidelines 2024 (NMDOT Guidelines), available on NMDOT's website at https://www.dot.nm.gov/infrastructure/environment/cultural-resources-section/. Any proposed changes to the NMDOT Guidelines shall be submitted to SHPO and the FHWA Division Office for a thirty (30) calendar-day comment period; NMDOT shall consider all comments received and shall provide copies of the final revised Guidelines to SHPO. Revisions to the NMDOT Guidelines do not require an amendment to this PA.
[bookmark: _Toc230331509]STIPULATION VII-UNDERTAKING REVIEW PROCESS
For federally funded transportation undertakings that have the potential to affect historic properties, NMDOT Qualified Staff shall implement the following in accordance with 36 CFR §800.3-800.5. For the purposes of this Stipulation, exempt and screened activities refer to individual activities within an undertaking; an undertaking is exempt only when all included activities meet the applicable exemption or screening criteria.
[bookmark: _Toc230331510]A. Exempt Activities
Appendix A lists activities that are exempt from Section 106 consultation. These activities have no potential to affect historic properties in accordance with 36 CFR §800.3(a)(1).
1. For activities listed in Appendix A, NMDOT Qualified Staff shall review the activity for exempt sufficiency, document the exemption determination, and maintain the documentation in the project file.
2. Additional activities may be added to Appendix A by written agreement among FHWA, NMDOT, SHPO, and ACHP.
[bookmark: _Toc230331511]B. Screened Activities
Appendix B lists activities with minimal potential to affect historic properties. Screening shall not apply to undertakings within or adjacent to a listed historic property or historic district. NMDOT Qualified Staff shall review each screened activity to determine whether any conditions exist that require consultation with SHPO.
1. If Qualified Staff determines that no additional review is needed and the activity meets all conditions in Appendix B, NMDOT shall document the determination and maintain the documentation in the project file. Where there is a finding of No Effect, NMDOT shall submit the resulting No Effect Memo in accordance with Stipulation XIV.B.
2. If Qualified Staff determines that the activity does not meet the requirements in Appendix B, the undertaking shall be reviewed under the standard process set forth in subsections C through E of this Stipulation and, if applicable, the process in Stipulation V and Appendix E.
[bookmark: _Toc230331512]C. Area of Potential Effects (APE)
NMDOT, as the Agency Official, shall define the APE for each undertaking. The following APEs have been established by NMDOT and SHPO for the most common undertaking types and represent the minimum APE limits for evaluating potential effects. NMDOT shall provide SHPO with maps showing the APE.
1. Federal (FHWA) Projects
The APE for NMDOT-owned ROW or NMDOT right-of-way (ROW) easements and proposed ROW acquisitions or easements shall include both sides of the road from fence-to-fence, from the beginning of the project (BOP) to the end of the project (EOP). The APE shall also include 1,000 feet beyond the BOP and EOP on interstates and 500 feet beyond the BOP and EOP on state routes to accommodate adjustments to the BOP and/or EOP. For projects in an urban setting, the APE will be 100 feet beyond the BOP and the EOP or to the next intersection, whichever comes first.
a. Other land-managing agencies may require that the APE be extended beyond the ROW.
b. Where a property is significant in part based on its setting (e.g., a cultural site that receives or was developed for visitation, or an archaeological site identified as a traditional cultural property), the APE shall be extended beyond the highway ROW, where land status allows, in consultation with SHPO and land-managing agencies.
2. Roadway Projects on Existing Alignments
The APE for roadway projects on existing alignments shall extend 25 feet beyond the ROW so that any historic properties associated with the road can be identified. FHWA/NMDOT may develop a variance from this standard in consultation with SHPO and other consulting parties.
a. For road-improvement projects that do not increase the number of travel lanes and do not require right-of-way acquisition, the indirect APE shall be 25 feet beyond the edge of the ROW.
b. For undertakings involving new alignments or significant changes to the horizontal or vertical alignment, the indirect APE shall be 100 feet beyond the edge of the ROW or the proposed project footprint, to assess visual, audible, and atmospheric effects.
3. Buildings and Structures
If an undertaking does not have the potential to affect buildings or structures, the APE shall be limited to the existing ROW. If there is the potential to affect an individually listed property or a historic district, NMDOT shall consult with SHPO and other consulting parties on the APE.
4. Contractor-Located Activities
FHWA does not participate in contractor-located activities unless a federal land transfer is involved. When a federal land transfer is involved, the APE shall be the undisturbed area to be used and 100 feet beyond, including haul roads, or the APE as determined by the federal land-managing agency.
5. Deviation from Standard APEs
NMDOT shall consult with SHPO when no standard APE exists for an undertaking, when a variance from the standards is proposed, or when defining an APE is difficult or disputed. SHPO shall respond within ten (10) business days. No consultation is required when the proposed variance is larger than the standard APE.
6. Modification of Standard APEs
NMDOT may, in consultation with SHPO, create a new standard APE for a common project type which shall be added to the NMDOT Guidelines (Stipulation VI).
[bookmark: _Toc230331513]D. Identification and Evaluation of Historic Properties
NMDOT, as the Agency Official, shall make a reasonable and good-faith effort to identify and evaluate historic properties within the APE that may be affected by an undertaking.  This will include applying NRHP criteria (36 CFR §60.4), the Secretary's Standards and Guidelines for Archaeology and Historic Preservation, applicable National Register bulletins, and relevant historic contexts. NMDOT may use a project-specific PA or a phased approach as alternatives or specific aspects are refined. NMDOT shall proceed with identification and evaluation in accordance with this section.
1. Class I Desktop Review. When a Class I desktop review demonstrates that the APE has been inventoried sufficiently to assess eligibility and effect, and that no properties of religious or cultural significance have been identified through tribal consultation or other consulting-party input, NMDOT may determine that additional inventory is not needed.
2. When prior inventory is incomplete or insufficient and a cultural resource survey is conducted, two or fewer resources may be documented using a NIAF and supporting forms.
3. Previous Determinations and Reevaluation. NMDOT may rely on previous determinations of eligibility when they remain complete and current. A property previously determined eligible or not eligible may, in accordance with 36 CFR §800.4(c)(1), be reevaluated by NMDOT when the passage of time, changing perceptions of significance, or incomplete prior evaluations warrant. A property does not need to be reevaluated if (a) it has been repeatedly determined ineligible; (b) has been removed, demolished, or is confirmed mislocated; or (c) multiple attempts to relocate it have been unsuccessful. Documentation for non-relocated properties shall follow NMAC 4.10.15.11.
4. Alternative Inventory Methods. When NMDOT proposes a sample inventory, resource-specific inventory, or other alternative identification method, NMDOT shall consult with SHPO on the proposed alternative method. SHPO shall respond within ten (10) business days.
5. Coordination with Land-Managing Agencies and Consulting Parties. When FHWA is the only federal agency or the established lead federal agency as described in Stipulation I.E, and an undertaking affects cultural resources on lands owned or managed by another federal or state agency, NMDOT shall seek that agency's views on eligibility and effect. When an undertaking may affect a property identified by a Tribe or consulting party as having traditional religious or cultural significance, NMDOT shall consult with that Tribe or party to inform the eligibility determination.
6. Interim Treatment Pending Resolution. If eligibility cannot be resolved during review, or when a property of undetermined eligibility will be adversely affected by the undertaking, NMDOT shall treat the property as eligible for the assessment of effect.
7. SHPO Review and Comment. NMDOT shall submit cultural resource inventory reports and determinations of eligibility to SHPO for review, comment, and concurrence. SHPO shall respond within twenty-one (21) calendar days of receipt consistent with Stipulation III.C.2.  NMDOT shall seek concurrence on its final determinations of eligibility from land-managing agencies and SHPO.
8. Unresolved Eligibility Determinations. When NMDOT and SHPO cannot agree on eligibility and the property could be affected by an undertaking, FHWA shall obtain a determination of eligibility from the Keeper of the National Register of Historic Places in accordance with 36 CFR §800.4(c)(2) and 36 CFR Part 63. The Keeper's decision shall be final.
[bookmark: _Toc230331514]E. Finding of Effect
NMDOT shall make a finding of effect for each undertaking after taking into account comments from Tribes and other consulting parties. Where alternatives under consideration consist of corridors or large land areas, or where access to properties is restricted, NMDOT may use a project-specific PA consistent with the process described in this section. NMDOT shall submit the finding of effect and associated documentation to SHPO.
1. Direct and Indirect Effects
NMDOT shall assess the direct and indirect effects of an undertaking on historic properties. The assessment shall consider reasonably foreseeable effects caused by the undertaking that may occur later in time, be farther removed in distance, or be cumulative.
2. Avoidance or Minimization of Effects
NMDOT shall attempt to avoid or minimize effects to historic properties during project design by taking into account engineering standards and Context Sensitive Solutions (CSS) available at https://highways.dot.gov/federal-lands/about/context-sensitivity.
3. "No Historic Properties Affected" Finding
NMDOT Qualified Staff shall issue a "No Historic Properties Affected" finding when:
a. The Class I evaluation or cultural resource survey identifies no historic properties present in the APE, including cases where only isolated occurrences or previously determined ineligible sites are found, after satisfying 36 CFR §800.3–800.4(c). NMDOT shall notify consulting parties and Tribes when applicable.
b. Historic properties are present in the APE but will not be affected by the undertaking.
NMDOT shall submit, on an annual basis, a list of "No Historic Properties Affected" findings in accordance with Stipulation XIV.B.
4. "No Adverse Effect" Finding
When an undertaking involves eligible properties or properties of undetermined eligibility, and NMDOT determines that one or more historic properties may be affected, NMDOT Qualified Staff shall apply the adverse-effect criteria in 36 CFR §800.5(a). A "No Adverse Effect" finding is appropriate when:
a. The undertaking affects a historic property but does not diminish any aspect of its integrity or alter, directly or indirectly, any of the characteristics that make it eligible for the NRHP.
b. NMDOT can demonstrate that the portion of the property to be affected lacks integrity. For archaeological sites, this requires documentation and discussion of site-formation processes and the methodology used to evaluate the integrity of deposits within the APE.
c. The proposed undertaking will be visible from a historic property, but the project will not diminish the property's setting.
d. The undertaking has been redesigned or otherwise modified to avoid adverse effects.
When NMDOT Qualified Staff makes a “No Adverse Effect” finding, or when conditions have been met to avoid adverse effects under 36 CFR §800.5(b), NMDOT shall document the finding and seek concurrence from SHPO and other consulting parties as applicable. SHPO shall provide written comments or concurrence within twenty-one (21) calendar days consistent with Stipulation III.C.2.  If no consulting party objects within thirty (30) calendar days of receiving NMDOT’s notice of the finding and SHPO concurs, the finding is effective. If SHPO objects, NMDOT and SHPO shall consult to resolve the objection; if unresolved, NMDOT shall follow the dispute-resolution process in Stipulation XVIII.
5. "Adverse Effect" Finding
a. When an eligible property, or a property of undetermined eligibility, will be adversely affected as determined by applying 36 CFR §800.5(a), NMDOT Qualified Staff shall process the undertaking in accordance with 36 CFR §800.3 through §800.7.
b. If an undertaking may adversely affect a National Historic Landmark, NMDOT shall request that SHPO, ACHP, and the Secretary of the Interior participate in consultation to resolve the adverse effect in accordance with 36 CFR §800.10.
c. NMDOT shall consult with SHPO, Indian Tribes, consulting parties, and ACHP (when participating) to develop and evaluate alternatives or modifications that could avoid, minimize, or mitigate the adverse effect.
6. Resolving Adverse Effects
FHWA/NMDOT shall resolve adverse effects using either the MOA template in Appendix F (data recovery) or an agreement document developed through consultation under 36 CFR §800.6. 
a. For data recovery (Criterion D, and properties of undetermined eligibility with concurrence from any participating state or federal land-managing agency or Tribe), NMDOT shall prepare, or cause to be prepared, a treatment plan and shall submit the plan to SHPO (and any other participating state or federal land-managing agency or Tribe) for review and comment. SHPO shall have twenty-one (21) calendar days to respond; if SHPO does not respond within that period, NMDOT may assume SHPO concurrence with the plan. NMDOT shall take SHPO comments into consideration and revise the plan as necessary before implementation. Adverse effects under this sub-clause shall be resolved using the MOA template in Appendix F. 
b. Alternative treatment (Criteria A, B, or C). When affected properties are eligible under Criterion A, B, or C, NMDOT shall develop mitigation in accordance with the alternative treatment procedures as set forth in Appendix G.
c. If a National Historic Landmark may be adversely affected, NMDOT shall request that SHPO, ACHP, and the Secretary of the Interior participate in consultation under 36 CFR §800.10. When an Indian Tribe or consulting party wishes to participate in resolving adverse effects, NMDOT, upon receipt of SHPO concurrence on the adverse-effect determination, shall follow the full process in 36 CFR §800.6 and prepare an agreement document in consultation with SHPO, Indian Tribes, consulting parties, and ACHP (when participating).
[bookmark: _Toc230331515]STIPULATION VIII-BRIDGE-SPECIFIC REVIEW PROCESS
This Stipulation supplements the standard Section 106 review process in Stipulation VII for FHWA-funded or otherwise authorized undertakings on bridges and culverts. Where an undertaking is covered by an applicable Program Comment or exemption identified below, the procedures in this Stipulation do not apply except as the authorization itself may require. For matters not addressed by those authorizations, the bridge-specific procedures in this Stipulation apply in conjunction with Stipulation VII.
[bookmark: _Toc230331516]A. Applicable ACHP Program Comments and Exemptions
The following are standing authorizations and are listed in Appendix H:
1. Section 106 Exemption Regarding Effects to the Interstate Highway System (March 2005, as extended);
1. Program Comment for Common Post-1945 Concrete and Steel Bridges (July 2012, as amended);
1. Program Comment for Rail Rights-of-Way (November 2018).
Bridges on the Interstate Highway System are governed by the Interstate Section 106 Exemption above and are not subject to the procedures in this Stipulation.
[bookmark: _Toc230331517]B. Eligibility Evaluation
For FHWA-funded or otherwise authorized undertakings on bridges and culverts not covered by a Program Comment or exemption in A, FHWA/NMDOT, including T/LPAs for non-NMDOT-owned bridges, shall evaluate the bridge using the Historic Bridges in New Mexico: An Updated Guide for Evaluation, NMDOT Cultural Resource Technical Series 2014-1 (NMDOT Bridge Evaluation Guide) and shall assign it to one of the following categories:
(a) Individually eligible or listed on the NRHP: bridges associated with Criterion A or Criterion C for historical association and/or technological significance.
(b) Contributing resources to eligible or listed NRHP sites, structures, or districts: bridges that are not individually eligible but contribute to the significance of eligible roads or highways as part of a historic district or multiple-property nomination to the NRHP.
(c) Not eligible for the NRHP: bridges dating from 1964 or earlier that lack significant historical associations, are not significant examples of a structural type, or that have been altered in ways that compromise design integrity.
(d) Unknown or unevaluated eligibility for the NRHP: bridges with no prior NRHP determination shall be evaluated under the NMDOT Bridge Evaluation Guide.
1. NMDOT-owned Bridges
Many NMDOT-owned bridges built in 1964 or earlier have existing NRHP eligibility determinations documented in the NMDOT Bridge Evaluation Guide. SHPO has concurred with both the methodology and the individual evaluations for the bridges listed in the report (HPD Log # 99232, signed June 13, 2014). These determinations are the baseline for this PA and shall govern unless reevaluated under B.3 below.
2. Non-NMDOT-owned Bridges
For FHWA-funded or otherwise authorized undertakings on bridges owned by cities, counties, Tribes, or private parties and require FHWA approval for the expenditure of FHWA funds, NMDOT shall ensure that the T/LPA or private party evaluates the bridge in accordance with this Stipulation and provides sufficient documentation to NMDOT for consultation with SHPO.
3. Reevaluation and Recording
Prior eligibility determinations may be reevaluated in accordance with 36 CFR §800.4(c)(1) when prior evaluation was incomplete or when the passage of time or changing perceptions of significance warrant. For any bridge on or off the NMDOT system that will be demolished using FHWA funds and previously has not been recorded individually on an HCPI form, NRHP criteria shall be applied in conjunction with the NMDOT Bridge Evaluation Guide and any update to the eligibility determination shall be documented.  For any bridge that will be demolished and previously has been determined not eligible, whether on or off the NMDOT system, that bridge shall be recorded on an HCPI form.
[bookmark: _Toc230331518]C. Alternatives
For any undertaking affecting an eligible bridge in Category (a) or (b), FHWA/NMDOT shall examine a reasonable range of alternatives in good faith, including the no-build alternative. The evaluated alternatives and the rationale for the selected alternative shall be documented and available for review. Specific mitigation measures, where required, shall be developed through an MOA under D below in accordance with Stipulation VII.E.6.
[bookmark: _Toc230331519]D. Resolution of Adverse Effects
When an undertaking will adversely affect a bridge in Category (a) or (b) and the adverse effect cannot be avoided or minimized, FHWA shall resolve the adverse effect through a Memorandum of Agreement consistent with Stipulation VII.E.6. The MOA will identify the treatment measures that will be implemented to resolve the adverse effect under 36 CFR §800.6.  Treatment may include, but not limited to, recordation scaled to the level of significance of the bridge, interpretive material conveying historical and engineering importance, or preservation in place.
[bookmark: _Toc230331520]STIPULATION IX-STANDARD TREATMENT PROTOCOLS AND IMPLEMENTATION
[bookmark: _Toc230331521]A. Development of Standard Treatment Protocols
FHWA and NMDOT, in consultation with SHPO and ACHP, may develop standard treatment protocols for historic property types where the approach to resolve adverse effects is similar and repetitive. When developing such protocols, FHWA and NMDOT shall consult with Tribes and other consulting parties that have a demonstrated interest in the class of historic properties involved. Once approved and appended to this PA by amendment under Stipulation XIX, standard protocols may be used in lieu of case-by-case consultation for the specified property class.
[bookmark: _Toc230331522]B. Treatment Plans
When affected properties are eligible under Criteria A, B, or C, or when data recovery is not the most appropriate mitigation, NMDOT shall prepare a treatment plan following the options in Appendix G. Treatment Plans shall identify the measures that will be implemented to resolve adverse effects under 36 CFR §800.6, including but not limited to documentation, interpretation, preservation, relocation, or other appropriate treatments tailored to the property’s significance and the nature of the undertaking.
[bookmark: _Toc230331523]C. Implementation of Treatment and Mitigation Commitments
NMDOT shall ensure that all commitments made to resolve adverse effects are implemented, including treatment measures identified in Treatment Plans, standard protocols, and MOAs developed under this PA. NMDOT shall ensure any conditions required to avoid, minimize, or resolve effects are documented as project commitments, and NMDOT shall review contract documents prior to construction to confirm that all necessary mitigation measures are incorporated into project plans, where appropriate, and shall ensure that these commitments are met throughout the life of the undertaking.
[bookmark: _Toc230331524]STIPULATION X-POST-REVIEW CHANGES IN PROJECT SCOPE
This Stipulation addresses changes to an undertaking after the Section 106 process has been completed. Discoveries of previously unidentified historic properties or unanticipated effects are addressed in Stipulation XI.
A. When there is a change to the undertaking, such as a change to the scope, the funding, or the APE, NMDOT Qualified Staff shall reassess prior findings to determine whether they remain valid or whether additional survey and consultation is needed.   
B. If new information would change a prior determination of eligibility or finding of effect, FHWA, SHPO, and the consulting parties shall consult consistent with Stipulation VII.
C. If time has lapsed and/or conditions have changed such that prior consultation is no longer adequate to support a defensible finding, NMDOT shall reinitiate consultation as appropriate.
[bookmark: _Toc230331525]STIPULATION XI-POST-REVIEW DISCOVERY SITUATIONS
A. During design, review, or construction, if previously unidentified historic properties or features are discovered, or if unanticipated effects on historic properties occur:
1. All work within 50 feet of the discovery area shall stop immediately.
2. The NMDOT construction project manager shall notify the NMDOT Environmental Bureau, Cultural Resource Section, which shall in turn notify within twenty-four (24) hours: the land-managing agency (if other than NMDOT); SHPO; the THPO (where applicable); and any Tribes that may ascribe traditional, cultural, or religious significance to the discovered property.
B. No further construction within 50 feet of the discovery area may proceed until the requirements of 36 CFR § 800.13 and, where applicable, the Native American Graves Protection and Repatriation Act (NAGPRA) (43 CFR Part 10) have been satisfied.
C. If the undertaking affects a previously unidentified property that may be eligible for the NRHP, NMDOT shall assume the property is eligible for purposes of this PA. Until consultation with SHPO, interested Tribes, and other consulting parties is complete, NMDOT shall take reasonable measures to avoid or minimize harm to the property.
D. FHWA/NMDOT shall consult, or reconsult if consultation has already occurred, with SHPO, land-managing agencies (where applicable), and Tribes to document the discovery and evaluate the property's eligibility for the NRHP; assess the undertaking's effect on the property; and develop measures to avoid, minimize, or mitigate any adverse effect. The resource location shall be documented in NMCRIS in accordance with NMAC 4.10.15. 
E. If the undertaking is covered by a project-specific MOA or Treatment Plan that includes discovery provisions consistent with 36 CFR §800.13, NMDOT shall follow those provisions.  If so specified in the MOA, in lieu of additional consultation as described above, NMDOT may carry out the requirements of 36 CFR §800.13 on behalf of FHWA without notifying ACHP or the CPRC.

[bookmark: _Toc230331526]
STIPULATION XII-EMERGENCY SITUATIONS
For the purposes of this Agreement, emergencies are occurrences that require immediate action to: (1) protect the life, safety, or health of the public; (2) limit damage to the highway system; (3) protect remaining facilities; or (4) restore essential traffic. Emergency actions may occur regardless of funding source or whether a formal emergency declaration has been made. However, only the Governor of New Mexico or an NMDOT District Engineer with jurisdiction may declare an emergency under which the following provisions apply.
A. Immediate rescue and salvage operations conducted to preserve life or property from a natural disaster or catastrophic event are exempt from Section 106 review in accordance with 36 CFR §800.12(d).
B. For emergency actions other than immediate rescue and salvage, if NMDOT Qualified Staff anticipate or determine that the action may affect historic properties, NMDOT shall notify SHPO, FHWA, Tribes, and ACHP as soon as practicable. These parties shall be asked to provide comments within seven (7) calendar days of notification, consistent with 36 CFR §800.12(b)(2), unless the nature of the emergency requires a shorter response time.
C. Emergency undertakings affecting eligible bridges or culverts under a declared emergency shall be processed in accordance with this Stipulation and 36 CFR § 800.12, with bridge-specific consultation coordinated with the requirements of the resolution of adverse effects in Stipulation VIII.D where time permits.
D. Should SHPO or ACHP wish to provide technical assistance to FHWA, they shall submit comments within seven (7) calendar days from notification, where the nature of the emergency permits such coordination.
E. Where feasible, emergency measures shall be carried out in a manner that does not foreclose future preservation or restoration options. This Stipulation does not authorize permanent repairs to eligible bridges beyond the immediate emergency scope, and it does not apply to undertakings implemented more than thirty (30) calendar days after the emergency unless NMDOT, in consultation with SHPO and Tribes, determines that emergency conditions continue to exist.
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STIPULATION XIII-IDENTIFICATION AND TREATMENT OF HUMAN REMAINS
A. If human remains are uncovered during construction on state or private land, NMDOT shall stop work within 50 feet of the discovery. The remains shall be respectfully covered, and the NMDOT Project Manager shall immediately notify local law enforcement and the NMDOT Cultural Resources Section personnel. Local law enforcement will notify the Office of the Medical Investigator. The Cultural Properties Act (NMSA 1978, § 18-6-11.2) applies, and NMDOT shall follow the consultation process in NMAC 4.10.11: Issuance of Permits for Unmarked Burials for both Native American and non-Native American remains. NMDOT shall develop a treatment plan in consultation with FHWA and SHPO if the remains so warrant.
B. If human remains are discovered on federal or Tribal land, NMDOT shall stop all work within 50 feet of the discovery, and the discovery shall be secured and protected. The NMDOT Project Manager shall immediately notify the appropriate federal law enforcement officer. If the remains are determined to be Native American, the federal land manager or the Tribe with jurisdiction will consult with the appropriate Tribal representatives in accordance with NAGPRA (Public Law 101-601; 25 U.S.C. §3001 et seq.). If the remains are determined to be non-Native American, NMDOT shall also follow the consultation process in NMAC 4.10.11: Issuance of Permits for Unmarked Burials, to the extent permitted by the federal land-managing agency. For remains on Tribal land, the procedures established by the Tribe with jurisdiction shall govern.
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STIPULATION XIV-DOCUMENTATION AND REPORTING
[bookmark: _Toc230331529]A. Documentation Standards
Documentation prepared by NMDOT and/or consultants to support determinations of eligibility and findings of effect under this PA shall be consistent with 36 CFR §800.11 and shall follow the NMDOT Guidelines (Stipulation VI) and NMAC Title 4, Chapter 10. When undertakings occur on lands administered by another federal or state agency, documentation shall also meet that agency’s applicable standards.
[bookmark: _Toc230331530]B. Documentation Submittals
1. Project Documentation
NMDOT shall submit, electronically, scoping reports, corridor studies, environmental documents, engineering plans, alignment studies, and other relevant materials to the NMCRIS Public Portal at https://nmcris.nmhistoricpreservation.org/Public/NewProject or alternatively to nm.shpo@dca.nm.gov with an email copy to the SHPO primary contact.
2. No Historic Properties Affected Based on Previous Documentation
NMDOT shall submit an annual list of "No Historic Properties Affected" undertakings to SHPO, along with copies of applicable reports and NMCRIS forms (where applicable), or NMDOT internal review documentation including a map of the APE. The list shall be organized so that FHWA, NMDOT, and multi-agency projects are listed separately, as follows:
a. Each annual submittal shall list the results of NMDOT's internal review or, where applicable, the NMCRIS number, report title, report author, the total number of resources identified during the inventory, and the determinations of eligibility.
b. SHPO shall review the annual submittals and, if SHPO has questions or concerns, shall provide comments to NMDOT within the twenty-one (21) calendar-day review period. NMDOT shall take these comments into account on future submittals and on subsequent eligibility and effect submittals. SHPO and NMDOT may conduct on-site meetings or implement other measures as appropriate to reach consensus.
3. No Historic Properties Affected Based On Current CR Survey
When a current cultural resource survey is conducted for a FHWA-funded project, if the survey results in a finding of “No Historic Properties Affected,” then the report shall be submitted separately from the annual No Effect submittals.  Negative survey reports will be submitted for information only and the project may proceed without SHPO concurrence. Positive survey reports where there are “no historic properties affected” will be submitted to SHPO for consultation on eligibility only. As with the negative survey reports, the project may proceed without SHPO concurrence on eligibility if the site or sites are not affected.
[bookmark: _Toc230331531]C. Annual Review and Evaluation
NMDOT, FHWA, and SHPO shall meet each year on or before October 10 to review changes in staff, changes to federal and state regulations, revised guidance documents; effectiveness of this PA; workloads, consultations, resource identifications, mitigation efforts, and results. No later than September 10 preceding the annual meeting, NMDOT shall submit an annual report to FHWA, SHPO, and ACHP. Pursuant to the NMDOT/DCA–HPD MOA (Appendix C), SHPO shall also provide an annual report to NMDOT in advance of the annual meeting. SHPO shall review NMDOT's annual report and provide suggestions for improving the Section 106 process, discuss determinations of eligibility, raise any concerns with findings of effect, and recommend PA amendments as needed.
The NMDOT annual report shall include, but is not limited to:
1. Project Review Summary-A table of all federal‑aid undertakings reviewed during the fiscal year, including locations, findings under 36 CFR Part 800, Appendix B screened‑activity determinations, NRHP eligibility evaluations, and projects in urbanized areas where no inventory was required.
2. Survey and Documentation Outputs-A bibliography of cultural resource survey reports completed during the year and a list of any post‑review discoveries.
3. Coordination and Compliance- Adverse effects resolved through MOAs (Appendix F), including those still in effect, and instances where SHPO did not concur with FHWA/NMDOT determinations.
4. Program Performance-An assessment of the Agreement’s effectiveness, accomplishments, concerns, and recommended revisions to the PA or NMDOT Guidelines.
5. Future Improvements-Suggestions for actions, types of undertakings, or historic property types that may be added to Appendices A or B.
[bookmark: _Toc230331532]STIPULATION XV-CURATION OF ARCHAEOLOGICAL COLLECTIONS AND RECORDS
FHWA/NMDOT shall ensure that cultural materials collected during archaeological investigations on state-owned land, and donated materials from private landowners, are curated in facilities that meet the federal standards in 36 CFR Part 79. CPRC must approve alternative disposition of artifacts (such as reburial on state land).
NMDOT shall maintain an active curation agreement with the Museum of Indian Arts and Culture (MIAC) for artifacts and documents transferred to the facility under NMAC 4.10.8.19.
For artifacts obtained on private land and donated by the private landowner, an agreement form shall be completed by the landowner and MIAC, and a copy of that form shall be kept on file at NMDOT.
[bookmark: _Toc230331533]STIPULATION XVI-SPECIALIZED CAPABILITIES AND HISTORIC PRESERVATION INITIATIVES
To support historic and archaeological preservation in New Mexico, NMDOT may promote programs and activities of mutual interest to FHWA, SHPO, ACHP, Tribes, and local communities. These may include publication of reports in the NMDOT Cultural Resources Technical Series; synthesis and analysis of data from past FHWA and NMDOT projects for professional or general audiences; web-based materials to support public education; and mitigation plans that include public education or special studies advancing preservation.
[bookmark: _Toc230331534]STIPULATION XVII-CONFIDENTIALITY
Under Section 304 of the NHPA, 36 CFR §800.11(c), and NMSA 1978, § 18-6-11.1 of the New Mexico Cultural Properties Act, FHWA and NMDOT shall withhold from public disclosure information about the location, character, or ownership of a historic property when disclosure may: (1) cause a significant invasion of privacy; (2) risk harm to the historic property; or (3) impede the use of a traditional religious site by practitioners.
All Parties shall ensure that their actions and documentation under this Agreement comply with Section 304 of the NHPA where confidentiality is required.
[bookmark: _Toc230331535]STIPULATION XVIII-DISPUTE RESOLUTION
Disagreements over determinations of eligibility are governed by Stipulation VII.D.8. For all other objections, the following provisions apply:
A. If any Signatory objects to a proposed action or to how the terms of this Agreement are being implemented, FHWA shall consult with the objecting party to resolve the objection. FHWA shall notify the other Signatories of the objection, honor any Signatory's request to participate in the consultation, and take all comments received into account. FHWA shall set a reasonable timeframe for such consultations.
B. If an objection, other than one involving a determination of eligibility, is resolved through consultation, FHWA may authorize the disputed action to proceed in accordance with the agreed upon terms.
C. If FHWA determines that the objection cannot be resolved through consultation, FHWA shall send all relevant documentation, together with the proposed resolution, to ACHP and all Signatories. Within thirty (30) days of receiving that documentation, ACHP shall take one of the following actions:
1. Advise FHWA that ACHP concurs with FHWA's proposed response, whereupon FHWA shall respond accordingly;
2. Provide FHWA with recommendations, which FHWA shall consider in reaching its final decision; or
3. Notify FHWA that the objection will be referred for comment in accordance with 36 CFR §800.7(a)(4). NMDOT, as Agency Official, shall ensure that the resulting comments are considered in accordance with 36 CFR §800.7.
D. FHWA shall take into account any ACHP recommendation or comment and any comments from other Signatories in reaching its final decision. FHWA's responsibility to carry out all other actions not subject to the objection remains unchanged.
E. If ACHP does not act within thirty (30) days of receiving the documentation, FHWA may assume ACHP concurs with the proposed resolution.
F. FHWA shall provide all Signatories with a written copy of its final decision on any objection addressed under this Stipulation.
G. If a member of the public raises a written objection about implementation of this Agreement to any Signatory, that Signatory shall promptly notify FHWA, and FHWA shall notify all other Signatories in writing. Any Signatory may comment on the objection to FHWA, which shall set a reasonable comment period. Within fifteen (15) days after the comment period closes, FHWA shall respond to the objecting party, render a decision, and promptly notify all parties in writing.
[bookmark: _Toc230331536]STIPULATION XIX-AMENDMENT
This PA may be amended by written agreement of all Signatories. Any Signatory may propose an amendment at any time, and all Signatories shall then consult to consider it. An amendment takes effect on the date a copy signed by all Signatories is filed with ACHP.
Additions or amendments to the agreements listed in Appendix C are governed by Stipulation I.C and do not require an amendment to this PA.
Changes to Attachments to this Agreement do not require an amendment to this PA. Should a Signatory propose a change to an Attachment, that Signatory shall notify the other Signatories in writing, and the change shall take effect if no Signatory objects within thirty (30) calendar days.
[bookmark: _Toc230331537]STIPULATION XX-RIGHT TO TERMINATE
Any Signatory may terminate this PA by giving thirty (30) calendar days' written notice to the other Signatories. The terminating Signatory shall explain its reasons in the notice. During the notice period, the Signatories shall consult in good faith to seek agreement on amendments or other actions to avoid termination.
If this PA is terminated, FHWA shall comply with 36 CFR Part 800 for all future undertakings that would have been covered by this Agreement.
[bookmark: _Toc230331538]STIPULATION XXI-DURATION
This PA shall remain in effect for five (5) years from the Effective Date. The Effective Date is the date on which the last Signatory signs this Agreement.
No later than ninety (90) days before the end of the five-year period, FHWA, with the assistance of NMDOT, shall notify all Signatories in writing of its intent to extend the PA. The PA may be extended for an additional five (5) years upon written consent of all Signatories. If any Signatory objects to extension or proposes amendments, FHWA shall consult with all Signatories to consider changes or alternatives to expiration.
[bookmark: _Toc230331539]STIPULATION XXII-EXECUTION OF THE AGREEMENT
By executing this Agreement, the Signatories confirm that the FHWA New Mexico Division Office has delegated certain Section 106 responsibilities to NMDOT; that FHWA has taken into account effects on historic properties through the application of this Agreement; that FHWA has established a process for Section 106 compliance in accordance with 36 CFR Part 800 for all undertakings covered by this Agreement; and that SHPO and ACHP have been afforded a reasonable opportunity to comment on this Agreement and its content.
Execution and implementation of this PA demonstrate that FHWA and NMDOT have established a procedure for fulfilling their Section 106 responsibilities under the Federal-Aid Highway Program in New Mexico.

Federal Highway Administration, Division Administrator
By: ____________________________________________________   Date: ______________
[Name], FHWA Division Administrator

New Mexico Department of Transportation
By: ____________________________________________________   Date: ______________
[Name], NMDOT Cabinet Secretary

Advisory Council on Historic Preservation
By: ____________________________________________________   Date: ______________
[Name], Advisory Council on Historic Preservation

New Mexico State Historic Preservation Officer
By: ____________________________________________________   Date: ______________
Michelle Ensey, State Historic Preservation Officer


[bookmark: _Toc230331540]APPENDIX A-List of Activities Exempt From Section 106 Consultation
The following undertakings include activities in which NMDOT and T/LPAs routinely use Federal-Aid Highway funds administered through the FHWA New Mexico Division. These activities generally have no potential to affect historic properties and are exempt from the Section 106 consultation procedures in Stipulation VII of this PA.
An activity does not qualify as exempt if conditions must be imposed to ensure that historic properties will not be affected. If any activities occur that are not exempt, the activity shall be processed as a Screened Activity under Appendix B or reviewed under Stipulation VII.
[bookmark: _Toc230331541]A. Bicycle and Pedestrian Lanes on Existing Pavement
1. Addition of bicycle and pedestrian lanes, including painting or striping of existing shoulders as bike lanes, and repairs to existing multi-use paths, where work is confined to the existing paved surface and does not increase the typical section to include new shoulders or travel lanes.
2. Use of existing paved shoulders as designated bicycle lanes or pedestrian ways, where no widening or new ground disturbance occurs.
[bookmark: _Toc230331542]B. Americans with Disabilities Act (ADA) Compliance to Existing Facilities
1. Alterations to existing facilities (including curb ramps, detectable warning surfaces, elevation changes, median cut-throughs, driveway slopes, pedestrian signals, and similar features) to make them ADA-compliant, where work is confined to the existing paved surface and does not require new ROW.
2. Maintenance, repair, or in-kind replacement of curbs, sidewalks, and street furniture, provided that the work does not require new underground work and remains within previously disturbed right-of-way.
[bookmark: _Toc230331543]C. Routine Maintenance of Existing Roads, Guardrails, Drainage Structures, Fences, and Bridges
1. Routine maintenance of existing roads, guardrails, drainage structures, drainage ditches, fences (including fence replacement), and bridges, where there are no changes to the alignment or typical section of the roadway and no changes to the location or extent of drainage structures and ditches.
2. Surface treatments on existing roads, including pavement milling, grooving, grinding, overlay, chip seal (AST/BST), high-friction surface treatments, crack repair and sealing, joint repair, pothole filling, rut and spall repair, patching, and resurfacing to existing subbase, where the typical section is not increased to add new shoulders or travel lanes and work remains within previously disturbed right-of-way. 
3. Resurfacing or repair of existing on/off ramps within previously disturbed right-of-way.
4. Chemical surfacing treatments applied to roads to protect or preserve existing pavement where no widening or new ground disturbance occurs.
5. Replacement of culverts without exceptional or historic headwalls.
6. Routine maintenance and minor repair of existing bridges and bridge decks, including: repair or replacement of expansion joints; resetting bridge bearings; beam-end or bearing repair; in-kind repair or replacement of portions of approach slabs and bridge decks; post-tension duct repair; repair or replacement of co-polymer overlay on decks (not requiring new access roads); SPMO repairs (strip, patch, membrane installation, overlay); and bridge washing, cleaning, and sealing, including cleaning of drainage scuppers and drainpipes and removal of vegetation to allow access for inspection or repairs.
7. Routine maintenance and minor repair of cattle guards.
8. Maintenance and minor improvements to existing park-and-ride facilities, rest areas, and similar facilities within existing boundaries where no new excavation will take place.
[bookmark: _Toc230331544]D. Traffic Appurtenances, Pavement Markings, and Monitoring Equipment
1. Installation or in-kind replacement of traffic signs, post-mounted signs no larger than 36″ × 36″, traffic signals and signal interconnect systems, and overhead lighting on existing roads where work is confined to existing facilities and does not require new ROW or new underground work.
2. Installation, renewal, or reconfiguration of pavement markings and highway markings, including roadway striping, rumble strips, chevrons, stop bars, and other markings (raised, reflective, or otherwise) within the existing road prism.
3. Installation of vehicle monitoring and detection equipment (e.g., traffic sensors, detection loops, snow/ice detectors) within the right of way without new excavation.
[bookmark: _Toc230331545]E. Stockpiling of Road Construction and Pavement Surfacing Materials
Stockpiling of road construction and pavement surfacing material at existing stockpile locations where no expansion of the stockpile area or new ground disturbance will occur.
[bookmark: _Toc230331546]F. Safety Projects at Existing Railroad Crossings
Safety projects at existing railroad crossings that do not involve new ground disturbance, including installation or upgrade of warning devices, and where all work is confined to previously disturbed areas.
[bookmark: _Toc230331547]G. Landscaping and Vegetation Management within Existing Facilities
1. Landscape projects located within the limits of existing facilities and construction areas, or described in previously concluded consultations, where activities are limited to planting, minor grading, and similar work within already disturbed areas.
2. Routine vegetation management, including mowing, pruning, trimming, or removal of dead or dying vegetation within the right of way where the vegetation does not contribute to the eligibility of a historic district or historic property.
3. Cutting trees and other vegetation flush with the ground surface within the right of way where the trees or other vegetation do not contribute to the eligibility of a historic district or historic property.
[bookmark: _Toc230331548]H. Geotechnical and Other Investigations within the Existing Roadway Prism
Localized geotechnical and other investigations, such as drilling test bores for soil sampling within the existing roadway prism, where work is confined to pavement or previously disturbed soils. This does not include new access roads for drilling rigs.
[bookmark: _Toc230331549]I. Administrative Actions
Administrative actions such as the purchase of equipment or other actions that do not lead directly to construction or ground disturbance.

[bookmark: _Toc230331550]
APPENDIX B-List of Screened Activities with Minimal Potential to Affect Historic Properties
The following activities have minimal potential to affect historic properties and are exempt from further Section 106 consultation after appropriate screening and approval by NMDOT Qualified Staff. If Qualified Staff determine that an undertaking does not meet the requirements of a screened activity, and there is a reasonable potential for an effect on historic properties due to the particular location, circumstances, character, or context of the project, the undertaking shall be reviewed under Stipulation VII.
Screening means that Qualified Staff must determine that the undertaking: (1) occurs within previously disturbed ground; (2) is within an area where prior survey has confirmed that the undertaking will not affect a known or suspected historic property; and (3) does not occur within or adjacent to a listed historic property or listed historic district. Documentation of the screening determination shall be maintained in the project file. Where the determination is supported by a cultural resource field survey that results in no effect, NMDOT shall submit the resulting No Effect report in accordance with Stipulation XIV.B.3, and as provided in Stipulation VII.B.1.
[bookmark: _Toc230331551]A. ADA, Pedestrian, and Bicycle Infrastructure within Existing Facilities
Activities that occur within an existing built environment and are consistent with the historic character including: Maintenance of existing WPA-era sidewalks; Construction or marking of bicycle and pedestrian lanes; and Addition of multi-use paths or ADA access within previously disturbed ground or existing infrastructure, including subgrade work where prior survey has confirmed no historic properties.
[bookmark: _Toc230331552]B. Roadway Safety, Reconstruction, and Surface Treatments
1. Installation of new guardrail, cable barrier, impact attenuators, median glare screens, roadway delineators, or other safety barriers, where there are no known cultural resources.
2. Installation of new dynamic messaging signs, flashing warning signs, or other post-mounted measures (including reflective object markers). If located in or adjacent to listed historic properties or National Historic Landmarks, SHPO shall be notified.
3. Full-depth reconstruction to existing subbase; isolated geometric corrections; road widening up to 12 feet; shoulder additions; turn lanes; and bicycle lanes requiring subgrade work, where prior survey has confirmed no historic properties.
4. Installation of curbs, gutters, acceleration/deceleration lanes, channelization, and refuge islands within ROW.
5. New ROW fence installation where there are no known cultural resources.
6. New cattle guard installation or replacement where there are no known cultural resources.
[bookmark: _Toc230331553]C. Bridges and Culverts
1. Replacement of bridges consistent with the ACHP Program Comment in Appendix H.
2. Deck replacement; scour, abutment, slope, and fender repair; carbon-fiber reinforcement; heat straightening; hydro-demolition; edge-beam replacement; chain-link fencing installation on bridges; and temporary staging during bridge work.
3. Replacement of culverts with stone or otherwise unique headwalls where prior SHPO consultation has been conducted.
4. Culvert replacement or extension involving ground disturbance where prior survey has confirmed no historic properties within the APE.
[bookmark: _Toc230331554]D. Drainage and Erosion Control
1. Routine cleaning, maintenance, or repair of existing acequias (historic irrigation ditches) where the facility is restored to function as intended.
2. Drainage retrofits and safety-related drainage improvements, including pipe replacement, headwalls, extensions, and end sections, where prior survey has confirmed no historic properties within the APE.
3. Slope stabilization; bank or rock-slide maintenance; installation of riprap or retaining walls; streambank stabilization; and rock ledge removal within the ROW.
[bookmark: _Toc230331555]E. Geotechnical Investigations
Geotechnical investigations off-pavement, and access to those locations, where there has been prior cultural resource survey and no known historic properties exist, or where there is a low probability of archaeological sensitivity.
[bookmark: _Toc230331556]F. Landscaping and Vegetation
Clearing and grubbing of trees or other vegetation that requires ground disturbance for removal, where there are no known archaeological resources or the vegetation does not contribute to the eligibility of a historic district or a historic site. This includes removal of hazard trees and vegetation management for safety.
[bookmark: _Toc230331557]G. Rest Areas, Park-and-Ride, and Other Transportation Facilities
Enhancements, maintenance, or minor improvements within existing boundaries of rest areas, park-and-ride facilities, and similar transportation facilities, where prior survey has confirmed no historic properties. Includes limited excavation for utilities, lighting, benches, striping, and other minor upgrades within previously disturbed areas.
[bookmark: _Toc230331558]H. Emergency Flood Control
Emergency flood-control activities where the emergency has been declared by the Governor or by an NMDOT District Engineer with jurisdiction, limited to immediate stabilization measures within the existing right of way.


[bookmark: _Toc230331559]APPENDIX C-List of Agreement Documents Between NMDOT, DCA, and Other Agencies
The following documents remain in effect in accordance with Stipulation I.C of this PA. If the NMDOT/DCA–HPD MOA or the NMDOT/DCA–ARMS MOA expires before this PA, NMDOT shall immediately notify FHWA and SHPO and initiate renewal within sixty (60) calendar days. If either the NMDOT/BLM NM MOU or the NMDOT/USFS R3 MOU expires before this PA, NMDOT shall promptly notify FHWA and SHPO and coordinate with the affected federal partner regarding renewal. The lapse of any of these agreements does not suspend the obligations under this PA.
[bookmark: _Toc230331560]A. NMDOT/DCA–HPD MOA
Memorandum of Agreement Between the New Mexico Department of Transportation and the Department of Cultural Affairs, Contract M01992, expires June 30, 2029.
Establishes that NMDOT provides financial support to the Department of Cultural Affairs (DCA), Historic Preservation Division (HPD), to meet its consultation responsibilities under Section 106 of the National Historic Preservation Act (NHPA), as amended, and NMSA 1978, § 18-6-8.1 of the New Mexico Cultural Properties Act. NMDOT submits cultural resource documents for proposed highway construction projects to DCA/HPD for review and comment. The agreement also establishes that reasonable and timely consultation with the State Historic Preservation Officer (SHPO) is facilitated by the designation of an individual within DCA/HPD as the point of contact.
[bookmark: _Toc230331561]B. NMDOT/DCA–ARMS MOA
Memorandum of Agreement Among the New Mexico Department of Transportation, the Department of Cultural Affairs, and the Archaeological Records Management Section, Contract M01991, expires June 30, 2029.
Establishes that NMDOT provides financial support to the DCA, Archaeological Records Management Section (ARMS), for the development and maintenance of the New Mexico Cultural Resources Information System (NMCRIS). Acknowledges that ARMS/NMCRIS is the central archive for all FHWA/NMDOT records prepared by cultural resource professionals. Provides unlimited use of the NMCRIS database for qualified NMDOT personnel and for NMDOT consultants utilizing NMCRIS for FHWA/NMDOT projects.
[bookmark: _Toc230331562]C. NMDOT/BLM NM MOU
Memorandum of Understanding No. 2013-NM-932-004.
Designates FHWA as the lead federal agency for NEPA and NHPA compliance on lands administered by the U.S. Department of the Interior, Bureau of Land Management, New Mexico State Office.
[bookmark: _Toc230331563]D. NMDOT/USFS R3 MOU
Memorandum of Understanding No. 16-MU-11031600-054.
Designates FHWA as the lead federal agency for NEPA and NHPA compliance on lands administered by the U.S. Department of Agriculture, Forest Service, Southwestern Region (Region 3).


[bookmark: _Toc230331564]APPENDIX D-List of Tribes Invited to Participate in the Development of and Comment on this PA
Apache Tribe of Oklahoma
Comanche Nation
Fort Sill Apache Tribe
Hopi Tribe
Jicarilla Apache Nation
Kiowa Tribe of Oklahoma
Mescalero Apache Tribe
Navajo Nation
Ohkay Owingeh
Pawnee Nation
Pueblo of Acoma
Pueblo of Cochiti
Pueblo of Isleta
Pueblo of Jemez
Pueblo of Laguna
Pueblo of Nambé
Pueblo of Picuris
Pueblo of Pojoaque
Pueblo of San Felipe
Pueblo of San Ildefonso
Pueblo of Sandia
Pueblo of Santa Ana
Pueblo of Santa Clara
Pueblo of Santo Domingo / Kewa Pueblo
Pueblo of Taos
Pueblo of Tesuque
Pueblo of Zia
Pueblo of Zuni
Southern Ute Tribe
Ute Mountain Ute Tribe
White Mountain Apache Tribe
Wichita and Affiliated Tribes
Ysleta del Sur Pueblo


[bookmark: _Toc230331565]APPENDIX E-FHWA/NMDOT Environmental Bureau Protocol for Tribal Consultation on Historic Properties of Significance to Indian Tribes, Regardless of the Location of the Property
In cooperation with FHWA, NMDOT assists in identifying appropriate consulting parties and properties of significance to Indian Tribes. In accordance with 36 CFR §800.2(c)(2)(ii), §800.3(f), and §800.4(a)(4), the NMDOT Environmental Bureau Tribal Consultation Coordinator (Tribal Coordinator) uses a process designed to invite Tribes, annually or semi-annually, to be consulting parties on projects as early as possible in project development. This process gives Tribes the opportunity to identify projects of interest or concern.
[bookmark: _Toc230331566]Consultation Protocol
The STIP List
1. To initiate the consultation process, Tribes receive annually or semi-annually a table listing current and upcoming projects along with vicinity maps. The table is generated from the STIP, a public list of proposed federally funded (and some state-funded) transportation projects (eSTIP: https://nm.stipviewer.pmgpro.com/). The STIP lists are based on the formal statewide transportation project planning process and are frequently updated.
1. The table contains a brief description of the nature and location of each proposed project, the lead agency, and the production date, if known. The table is submitted to each Tribe along with a cover letter and GIS maps showing the proposed project locations.
1. If the STIP list contains fewer than 20 proposed projects, the table and supporting documentation may be sent to all Tribes, regardless of where the projects are located.
The STIP Projects
1. The projects listed in each table are undertakings that the Tribal Coordinator has identified as having the potential to cause effects on historic properties. The STIP tables do not include projects that are administrative in nature, that qualify as exempt activities in Appendix A, or that have been cleared through screening in Appendix B.
1. The NMDOT Tribal Consultation Portal (https://tribal-consultation-portal-nmdot.hub.arcgis.com/) provides a web-based interface for online viewing and an interactive selection of STIP projects with the potential to affect historic properties. Tribes may submit a Request Consultation Form through the Portal to indicate the projects they wish to consult on.
The Environmental Bureau Process
1. The Tribal Coordinator sends an electronic consultation packet by email where email is available; where previous consultation has indicated a hard-copy preference, the Tribal Coordinator sends a hard copy by Certified Mail with a return receipt card.
1. The consultation packet includes a table of proposed projects and maps, along with information on how to access and use the Portal. The packet is addressed to each federally recognized Tribe that has identified a traditional interest in particular places in New Mexico as indicated in the publicly available New Mexico Historic Preservation Division county-by-county working list (https://nmhistoricpreservation.org/tribal-consultation/native-american-consultations2.html).  Tribes might also identify areas of interest directly to NMDOT through consultation.
1. NMDOT requests a response within forty-five (45) calendar days after receipt of the consultation packet. Within thirty (30) calendar days of electronic communication, NMDOT shall attempt to contact each Tribe by telephone and/or email to provide an opportunity to discuss the project list, the consultation process, and specific projects; to arrange face-to-face meetings; or to address any other questions or concerns.
1. After forty-five (45) calendar days, NMDOT shall attempt to contact Tribes to confirm whether they wish to decline or participate as consulting parties. If no response is received, NMDOT assumes no concerns and moves forward with the Section 106 process. A Tribe may request participation at any subsequent stage in the Section 106 process; however, re-engagement does not reopen, modify, or otherwise affect determinations, commitments, or requirements established during the period of the Tribe's non-participation. NMDOT will incorporate the Tribe's input from the point of re-engagement forward.
The Consultation Results
1. Tribes generally use the table to identify projects for which they would like to be consulting parties, projects on which they need more information, and projects on which they do not want to consult further. They may also use the Portal to view project locations and request consultation on specific projects through the Request Consultation Form.
1. FHWA/NMDOT follows the standard Section 106 consultation process for projects when a Tribe requests to participate as a consulting party or when a Tribe requests additional information.  Consultation is considered concluded for a project when a Tribe has explicitly declined to participate.
1. If no response is received, NMDOT assumes no concerns and moves forward with the Section 106 process; this does not preclude Tribal participation on subsequent Section 106 decisions.
The NMDOT Environmental Bureau Tribal Consultation Coordinator
The Tribal Coordinator creates and distributes the project list and maps to Tribes; maintains an accurate list of Tribal contacts; regularly updates the NMDOT Tribal Consultation Portal; informs Environmental Bureau staff of Tribal interest in projects; updates Tribes with documentation relevant to their selected projects; routes tribal questions and concerns to the appropriate NMDOT personnel; maintains a record of Tribal responses and consultation results; and assists Environmental Bureau staff with consultation on projects involving Tribal historic preservation concerns.


[bookmark: _Toc230331567]APPENDIX F-Memorandum of Agreement to Resolve Adverse Effects: Template
The following template is for a Memorandum of Agreement (MOA) among FHWA, NMDOT, and SHPO for data recovery of properties eligible under Criterion D. For properties eligible under Criteria A, B, or C, see Appendix G for alternative treatment options.

MEMORANDUM OF AGREEMENT AMONG
THE FEDERAL HIGHWAY ADMINISTRATION, THE NEW MEXICO DEPARTMENT OF TRANSPORTATION,
AND THE NEW MEXICO STATE HISTORIC PRESERVATION OFFICER
REGARDING [Insert Project Name and Location]

WHEREAS, the Federal Highway Administration (FHWA), in cooperation with the New Mexico Department of Transportation (NMDOT), proposes to ["carry out" / "fund" / other appropriate verb] the [insert project name] in accordance with [insert applicable statute]; and
WHEREAS, the undertaking consists of [insert a brief description of the undertaking]; and
WHEREAS, FHWA/NMDOT has defined the Project's Area of Potential Effects (APE) as [insert written description], as shown on the map in Attachment [insert attachment #]; and
WHEREAS, FHWA/NMDOT has determined that the Project may have an adverse effect on [insert name(s) of historic property(ies)], which [is/are] [listed in / eligible for listing in] the National Register of Historic Places; and
WHEREAS, in accordance with 36 CFR §800.6(a)(1), FHWA/NMDOT has notified the Advisory Council on Historic Preservation (ACHP) of its adverse-effect determination, together with the specified documentation, and ACHP has chosen not to participate; and
NOW, THEREFORE, FHWA/NMDOT and SHPO agree that the Project shall be implemented in accordance with the following stipulations:
[bookmark: _Toc230331568]I. MITIGATION MEASURES
When NMDOT proposes to resolve adverse effects through data recovery, NMDOT shall prepare, or cause to be prepared, a treatment plan addressing properties eligible under Criterion D only. NMDOT shall submit the treatment plan to SHPO for review and comment. If SHPO does not respond within twenty‑one (21) calendar days, NMDOT may assume SHPO concurrence. NMDOT shall consider SHPO comments and revise the treatment plan as appropriate prior to implementation.
A. Treatment Plan Implementation
To the extent of its legal authority, and in coordination with FHWA and SHPO, NMDOT shall ensure that the measures and procedures in the approved treatment plan are implemented. The treatment plan shall be consistent with the Secretary of the Interior’s Standards and Guidelines for Archaeological Documentation, the ACHP’s Recovery of Significant Information from Archaeological Sites, and the ACHP Policy Statement Regarding Treatment of Burial Sites, Human Remains, and Funerary Objects (2007).
1. Permits. NMDOT shall ensure that consultants obtain the appropriate permit(s) from the Cultural Properties Review Committee (CPRC) to implement the treatment plan for [insert archaeological site numbers], and that all applicable state and federal requirements are followed.
2. Preliminary (Status) Report. NMDOT shall ensure that consultants prepare a preliminary (status) report within thirty (30) calendar days after completion of fieldwork, in accordance with [insert applicable NMAC rule]. The report shall document completion of fieldwork and recommend additional protection measures for intact deposits outside, but adjacent to, the Project APE if necessary.
3. Review of Preliminary Report. NMDOT shall submit the preliminary report to SHPO [and to any Tribes requesting a copy]. SHPO shall have twenty‑one (21) calendar days from receipt to review and comment. [If applicable: Tribes shall have thirty (30) calendar days to review and comment.]
4. Final Report. NMDOT shall ensure that consultants prepare a draft final report within twelve (12) months of SHPO acceptance of the preliminary report. SHPO shall have twenty‑one (21) calendar days to review and comment. [If applicable: Tribes shall have thirty (30) calendar days to review and comment.]
B. Curation
All artifacts and records resulting from data recovery shall be curated at the Museum of Indian Arts and Culture in accordance with NMSA 1978, §18-6-6 and 36 CFR Part 79.
C. [Insert if needed: Collections from privately owned or controlled lands shall be returned to their owners. FHWA/NMDOT will encourage private landowners to donate recovered collections to a repository meeting the standards in 36 CFR Part 79.]
[bookmark: _Toc230331569]II. DISCOVERY SITUATIONS
A. Pre-Construction Discovery.
If previously unidentified historic properties or features are discovered after consultation has concluded and the treatment plan has been accepted, but before construction begins, FHWA/NMDOT shall review the treatment plan for applicability to the discovery.  If necessary, NMDOT will reconsult with SHPO and with ACHP (if participating in this MOA) to evaluate the discovery’s NRHP eligibility, assess potential effects, and develop measures to avoid, minimize, or mitigate adverse effects. The discovery’s location shall be documented in NMCRIS in accordance with NMAC 4.10.15.
B. Discovery During Construction. 
If previously unidentified historic properties or features are discovered, or unanticipated effects on historic properties occur during construction:
1. All work within fifty (50) feet of the discovery area shall stop immediately, and the discovery shall be secured and protected from further disturbance.
2. The NMDOT construction project manager shall notify the NMDOT Environmental Bureau, Cultural Resource Section, which shall within twenty-four (24) hours notify SHPO; ACHP (if participating in this MOA); the land-managing agency (if other than NMDOT); the THPO (where applicable); and any Indian Tribe that may ascribe traditional, religious, or cultural significance to the discovered property.
3. No further construction within fifty (50) feet of the discovery area may proceed until the requirements of 36 CFR §800.13 and, where applicable, the Native American Graves Protection and Repatriation Act (NAGPRA) (43 CFR Part 10) have been satisfied.
C. Evaluation and Treatment.
1. Until the property is evaluated, FHWA/NMDOT shall treat the property as eligible to the NRHP for purposes of assessing effects consistent with 36 CFR §800.13(c).
2. FHWA/NMDOT shall consult with SHPO and any notified Indian Tribe to document the discovery, evaluate the property’s NRHP eligibility, and assess effects of the undertaking on the property.
3. If the discovery can be avoided through project modification, FHWA/NMDOT shall implement avoidance measures and document them in the project file.
4. If the discovery cannot be avoided and a treatment plan has been developed for the project for other sites of a similar nature, FHWA/NMDOT shall consult with SHPO to assess the applicability of the treatment plan to the newly discovered site(s).  If there is no treatment plan in place for the project, FHWA/NMDOT shall develop a treatment plan addressing the discovery. SHPO shall have twenty-one (21) calendar days from receipt of the treatment plan to review and comment. FHWA/NMDOT shall take all comments into consideration and revise the plan as necessary. A revised plan shall be provided to SHPO.  If SHPO does not respond within twenty-one (21) calendar days, FHWA/NMDOT may assume SHPO concurrence and proceed. 
5. If neither SHPO nor any notified Indian Tribe files a written objection within forty-eight (48) hours of FHWA/NMDOT’s proposed plan for addressing the discovery, FHWA/NMDOT may carry out the requirements of 36 CFR §800.13 without further notification to ACHP, unless ACHP is participating in this MOA.
D. Human Remains, Funerary Objects, and Items of Cultural Patrimony.
1. If human remains, funerary objects, sacred objects, or items of cultural patrimony are encountered during construction, the contractor shall stop work immediately within fifty (50) feet of the discovery, secure and protect the discovery, and notify the NMDOT Project Manager, who shall immediately notify the appropriate law-enforcement agency and the NMDOT Cultural Resources Manager. The NMDOT Cultural Resources Manager will notify SHPO.
2. On state or private land, NMDOT shall follow the consultation process in NMAC 4.10.11 (Issuance of Permits for Unmarked Burials) and NMSA 1978, §18-6-11.2. Local law enforcement will notify the Office of the Medical Investigator.
3. On federal or Tribal land, NMDOT Project Manager shall notify the appropriate federal law-enforcement officer. If the remains are determined to be Native American, the federal land manager or the Tribe with jurisdiction will consult with appropriate Tribal representatives in accordance with NAGPRA (Public Law 101-601; 25 U.S.C. §3001 et seq.). For remains on Tribal land, the procedures established by the Tribe with jurisdiction shall govern.
E. Relationship to the PA. Compliance with this Section II constitutes compliance with the post‑review discovery requirements of 36 CFR §800.13 and satisfies Stipulation XI.D of the PA for the undertaking covered by this MOA.
[bookmark: _Toc230331570]III. DURATION
This MOA will expire if its terms are not carried out within five (5) years [or specify another appropriate time period] from the date of its execution.
[bookmark: _Toc230331571]IV. DISPUTE RESOLUTION
Should any Signatory or concurring party object at any time to a proposed action or to the manner in which the terms of this MOA are being implemented, FHWA/NMDOT shall consult with the objecting party to resolve the objection. If the objection cannot be resolved, FHWA/NMDOT shall forward all relevant documentation to ACHP within thirty (30) calendar days for advice.
[bookmark: _Toc230331572]V. AMENDMENTS
This MOA may be amended in writing by agreement of all Signatories. An amendment takes effect on the date a copy signed by all Signatories is filed with ACHP.
[bookmark: _Toc230331573]VI. TERMINATION
If any Signatory determines that the terms of this MOA will not or cannot be carried out, that Signatory shall immediately consult with the other Signatories to attempt to develop an amendment. If an amendment cannot be reached within thirty (30) calendar days, any Signatory may terminate this MOA upon written notification to the other Signatories.


[bookmark: _Toc230331574]APPENDIX G-Alternative Treatment Options
When adversely affected properties are eligible under Criteria A, B, or C and/or in addition to Criterion D, data recovery may not be the only treatment measure or the most appropriate. NMDOT shall prepare, or cause to be prepared, a Treatment Plan and shall submit the Treatment Plan to SHPO for review and comment. SHPO shall have twenty-one (21) calendar days to respond. If SHPO does not respond within that period, NMDOT may assume concurrence with the proposed Treatment Plan.
Treatment Plans may include, but are not limited to, the following:
1. Historic American Buildings Survey / Historic American Engineering Record / Historic American Landscapes Survey (HABS/HAER/HALS). HABS/HAER documentation typically will be prepared for buildings and structures eligible under Criteria A and C, or eligible strictly under Criterion C. For bridges, documentation levels are scaled to significance: local level = HAER Level III; state level = HAER Level II; national level = HAER Level I (see also Stipulation VIII for bridge-specific documentation requirements).
2. Archival Research. Treatment may involve research into the historic context of the property and/or the region using a thematic research approach with national, state, and local archives; university and museum collections; previous HABS/HAER recordings; General Land Office (GLO) records; local newspapers; family histories; land deeds; photographs; maps; and regional data.
3. Preservation, Rehabilitation, Restoration, or Reconstruction. Treatment plans involving these activities shall follow the Secretary of the Interior's Standards for the Treatment of Historic Properties (https://www.nps.gov/orgs/1739/secretary-standards-treatment-historic-properties.htm).
4. Analysis or Synthesis of Past Data. Analysis and synthesis of data accumulated through FHWA and NMDOT projects for professional or general audiences.
5. Oral Histories. Following the guidance in Principles and Best Practices for Oral History (Oral History Association, revised 2018); available at https://oralhistory.org/principles-and-best-practices-revised-2018/
6. Ethnography. Following the guidance in NPS Essential Competencies for an Ethnography and the American Anthropological Association's Statement on Ethnography.
7. Public Education Materials. Brochures, booklets, press releases, web-based digital and video materials, school curricula, public-interest stories on the NMDOT website, articles in reputable newspapers, and exhibits (including formal displays, posters, and wayside exhibits).
8. Interpretation and Education for Historic Bridges. Where appropriate and applicable, NMDOT may provide educational and interpretive information on the history and engineering of significant historic bridges to the public.


[bookmark: _Toc230331575]APPENDIX H-Program Comments and Other Documents Referenced in This PA
The following ACHP actions and reference documents are relevant to undertakings under this Agreement:
1. Section 106 Exemption Regarding Historic Preservation Review Process for Effects to the Interstate Highway System (March 2005, as extended), Federal Register 70-4739 (2005-03-10).
1. Program Comment for Actions Affecting Post-1945 Concrete and Steel Bridges (July 2012, as amended), ACHP Digital Library: https://www.achp.gov/digital-library-section-106-landing/program-comment-actions-affecting-post-1945-concrete-and-steel.
1. Program Comment for Rail Rights-of-Way (published August 24, 2018), ACHP Digital Library.
1. Historic Bridges in New Mexico: An Updated Guide for Evaluation, NMDOT Cultural Resources Technical Series 2014-1, governs bridge eligibility evaluations under Stipulation VIII.B.


[bookmark: _Toc230331576]ATTACHMENT 1-Definitions of Terms Specific to This Agreement
For the purposes of this Agreement, the definitions in 36 CFR §800.16(a)-(z) apply, along with the following:
A. Abbreviations
ACHP-Advisory Council on Historic Preservation.
APE-Area of Potential Effect. The geographic area within which an undertaking may directly or indirectly change the character or use of historic properties (36 CFR §800.16(d)). The APE may vary depending on the type of effect and the scale of the undertaking.
ARMS-Archaeological Records Management Section.
BOP / EOP-Beginning of Project / End of Project. Internal NMDOT terms defining a project's beginning and end based on the STIP limits.
CPRC-Cultural Properties Review Committee. New Mexico's governor-appointed advisory body that reviews State Register nominations, provides guidance on preservation policy and compliance, and issues permits.
CSS-Context Sensitive Solutions. A collaborative, interdisciplinary approach to developing transportation projects that integrates project design with the physical setting and the cultural, scenic, aesthetic, historic, environmental, and community values of the area; used by FHWA and NMDOT to avoid and minimize effects on historic properties.
DCA-New Mexico Department of Cultural Affairs. The state agency that administers SHPO/HPD and NMCRIS.
FHWA-Federal Highway Administration.
HCPI-Historic Cultural Properties Inventory form used to record above-ground historic and architectural resources, including bridges, buildings, structures, and districts.
HPD-Historic Preservation Division. The division of the New Mexico Department of Cultural Affairs which includes the State Historic Preservation Officer (SHPO); responsible for administering state and federal historic-preservation programs in New Mexico.
MIAC-Museum of Indian Arts and Culture.
MOA-Memorandum of Agreement. A legally binding agreement executed when an undertaking will have an adverse effect; outlines mitigation, responsibilities, and timelines.
MOU-Memorandum of Understanding. A non-binding agreement establishing cooperation or coordination between agencies or partners; does not impose enforceable mitigation.
NEPA-National Environmental Policy Act. Federal statute requiring environmental impact review for all federally funded undertakings; coordinated with but separate from Section 106.
NHPA-National Historic Preservation Act. Federal preservation statute establishing Section 106, SHPO/THPO roles, the ACHP, and the National Register of Historic Places.
NIAF-NMCRIS Investigation Abstract Form. Used either as a report to document a cultural resource inventory that produced no cultural findings (negative report), or as preliminary documentation to a positive report.
NMAC-New Mexico Administrative Code. State regulatory code governing agency procedures, including archaeological permitting, survey standards, reporting, and curation.
NMCRIS-New Mexico Cultural Resources Information System. Statewide database of archaeological/historic sites, surveys, activity numbers, and spatial data managed by SHPO/HPD/ARMS.
NMDOT-New Mexico Department of Transportation.
NRHP-National Register of Historic Places. Federal list of significant historic properties administered by the National Park Service, including districts, sites, buildings, structures, and objects.
PA-Programmatic Agreement. Establishes a streamlined process for handling routine environmental requirements for commonly encountered project types. 
SHPO-State Historic Preservation Officer. Official designated by the Governor of each state to administer the state's historic preservation program under the NHPA.
STIP-Statewide Transportation Improvement Program. The STIP is a staged, multi-year, statewide intermodal program of transportation projects developed in cooperation with the metropolitan planning organizations (MPOs), public transit providers, and any Regional Transportation Planning Organizations (RTPO) in the state.
T/LPA-Tribe/Local Public Agency. Tribes, Pueblos, Nations, municipalities, counties, or other local entities receiving funds from FHWA that pass through NMDOT for transportation-related projects requiring NMDOT and federal oversight.
THPO-Tribal Historic Preservation Officer. Tribal official with SHPO-equivalent authority on Tribal lands, responsible for NHPA compliance and cultural resource protection.
B. Agency Official. The agency with jurisdiction over an undertaking, responsible for ensuring compliance with Section 106 (36 CFR §800.16(a)). For undertakings under this PA, FHWA is the federal agency, and NMDOT serves as the Agency Official acting on behalf of FHWA.
C. Concurring Party. A party invited to endorse an agreement document under 36 CFR §800.6(c)(3). A concurring party does not have authority to amend or terminate the agreement.
D. Consulting Party. A party invited to provide input on a project or agreement. Consulting parties include, but are not limited to, SHPO, THPO, Indian Tribe, local government, and applicants for federal permits, licenses, and approvals (36 CFR §800.2(c)).
E. Cultural Resources. See Historic Properties. These terms are used interchangeably under New Mexico state law and in NMDOT practice.
F. Exempt Activity. An activity in an undertaking listed in Appendix A that has no potential to affect historic properties and does not require Section 106 consultation. An activity is not exempt if conditions must be imposed to protect historic properties.
G. Ground Disturbance. Any work that goes below the existing surface, including excavation, digging, trenching, drilling, augering, backfilling, clearing, or grading.
H. Historic Properties. Properties listed in or eligible for the NRHP, including buildings, structures, objects, sites, and districts, as well as properties of religious or cultural importance to Indian Tribes (36 CFR §800.16(l)). Often referred to as "cultural resources" in New Mexico.
I. Qualified Staff. Cultural resource professionals who meet the Secretary of the Interior's Professional Qualification Standards (Federal Register 48:44738–44739) in archaeology, architectural history, or related fields; are listed in the SHPO Directory for state land; and hold the appropriate Cultural Properties Review Committee (CPRC) permit, as required by NMAC 4.10.8.
J. Screened Activity. An activity listed in Appendix B with minimal potential to affect historic properties. Following review by Qualified Staff, a screened activity may not require further Section 106 consultation with SHPO.
K. Signatory. A party with sole authority to execute, amend, or terminate an Agreement under 36 CFR §800.6(c)(1). 
L. Traditional Cultural Property. A historic property eligible for the NRHP because it holds ongoing cultural, religious, or traditional importance to a living community, most often associated with an Indian Tribe. Its significance derives from long-standing cultural practices or beliefs tied to a specific place, landscape, or natural feature.
M. Undertaking. Any project, activity, or program funded in whole or in part, permitted, licensed, or approved by a federal agency (36 CFR §800.16(y)).


[bookmark: _Toc230331577]ATTACHMENT 2-Road Structure Terms and Glossary
The following terms are used throughout this Agreement in connection with roadway and bridge work. Understanding these terms is important for applying the Exempt and Screened activity lists in Appendices A and B.
Abutment-A structure that supports the ends of a bridge and transfers its load to the ground.
Acequia-A historic irrigation ditch or canal, typically earthen, that may have cultural significance to Hispanic and Pueblo communities in New Mexico.
Approach Slab-A reinforced concrete slab placed between roadway pavement and a bridge abutment to provide a smooth transition and reduce settlement. Installed at bridge ends to prevent bumps, distribute loads, and maintain ride quality.
Beam End / Bearing Repair-Repair to the end of a bridge beam where it rests on its support; often involves replacing deteriorated steel or concrete without structural changes to the bridge.
Bridge Deck-The flat surface of a bridge on which vehicles travel.
Cattle Guard-A device set into a road surface consisting of parallel rails or pipes with spacing that livestock will not cross, but vehicles can pass over.
Chip Seal (AST/BST)-A pavement surface treatment consisting of an application of asphalt followed by a layer of aggregate. Used for road preservation.
Culvert-A structure that allows water to flow under a road, railway, trail, or similar obstruction.
Expansion Joint-A gap in a bridge deck that allows the bridge to expand and contract with temperature changes.
HABS-Historic American Buildings Survey. A documentation program of the National Park Service that produces measured drawings, large-format photographs, and written historical and architectural data on significant buildings; companion program to HAER and HALS.
HALS-Historic American Landscapes Survey. A documentation program of the National Park Service that produces measured drawings, large-format photographs, and written historical data on significant historic landscapes, including designed, vernacular, and ethnographic landscapes; companion program to HABS and HAER.
HAER-Historic American Engineering Record. A documentation program of the National Park Service that produces measured drawings, photographs, and written data on significant engineering structures, including bridges.
Headwall-A vertical retaining wall at the inlet or outlet of a culvert.
Hydro-Demolition-A method for removing deteriorated concrete from bridge decks using high-pressure water jets.
Impact Attenuator-A roadside safety device designed to absorb or redirect the energy of an errant vehicle. Installed at gore points, barrier and guardrail ends, bridge piers, or other fixed hazards to reduce crash severity.
In-Kind Replacement-Replacement of a structure or element with the same materials, dimensions, and design.
Milling-Grinding away the top layer of asphalt pavement before resurfacing.
Refuge Island-A raised or delineated area within a roadway that provides a safe waiting space for pedestrians or cyclists. Used at pedestrian crossings or medians to allow staged crossing of multi-lane roads.
Rip-Rap-Large, durable rock or broken concrete placed to prevent erosion and scour by dissipating water energy. Installed along embankments, channels, culvert outlets, and bridge foundations for erosion control.
Road Prism-The cross-sectional shape of a roadway and its associated slopes and ditches.
ROW (Right-of-Way)-The legal right to use land for transportation purposes; also the physical area of that land.
Rumble Strips-A series of ridges cut or raised across a road surface to alert drivers through noise and vibration.
Scour-Erosion of streambed or bank material near a bridge foundation caused by flowing water.
SPMO-Strip, Patch, Membrane installation on deck, and Overlay, a bridge deck repair sequence.
Subbase-Compacted granular layer placed above the subgrade to improve stability, drainage, and load distribution. Used in roadway construction to support the pavement structure and ensure long-term performance.
Subgrade-Native or prepared soil forming the foundation of a roadway and below subbase.
Typical Section-A cross-sectional drawing showing the standard dimensions, materials, and construction of a roadway.
WPA-Era-Work Projects Administration era (1935–1943); structures built during this period may have historic significance due to their craftsmanship and cultural context.
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